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The Defense of
Palestinian Prisoners

By Nancy Glass & Reem Salahi

awyers who represent Palestinians
Lin Israeli military and civil courts

face obstacles that systematically
erode the right of Palestinian detainees
to legal representation. Defense attorneys
must contend with military orders, Israeli
laws and prison procedures that curtail
their ability to provide adequate counsel
to their clients. Here we describe how,
from the moment of detention through
the process of appeal, lawyers are pre-
vented from giving adequate counsel to
Palestinian defendants. To summarize:
» More than 650,000 Palestinians have
been detained by Israel since 1967. There
are currently 9,493 Palestinians held in
Israeli prisons. At least 765 of the pris-
oners are administrative detainees who
are held on secret evidence, do not have
a right to a trial, and can be held for six-
month periods that can be renewed in-
definitely. Palestinians detained by the
Israeli military can be barred access to a
lawyer for 9o days and held without being
charged for 188 days.
» In violation of international law,
Palestinian prisoners are transported
to Israel from the West Bank. Lawyers
from the West Bank and Gaza cannot
visit their clients in Israeli prisons and
interrogation centers because they can-
not enter Israel without permission from
the Israeli military. In violation of Israeli
prison ordinances, prisons are open to
lawyer visits only a few days each week.
During prison visits, lawyers must inter-
view their clients through a glass or plas-
tic divider, often within earshot of a pris-
on guard. If lawyers wish their clients to
sign confidential documents, they must
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Palestinian Territories

By Feroze Sidhwa

he Israel Defense Forces invaded
I and occupied the West Bank,
Gaza Strip and East Jerusalem
(the Occupied Territories) in June 1967.
Since then Israel has maintained a mili-
tary occupation in those territories with
several unique characteristics. According
to Harvard’s Sara Roy, the relationship be-
tween Israel and the Occupied Territories
“is characterized by an economic process
specific to Israeli rule, a process that
could be characterized as de-develop-
ment” The occupation has “proven more
exploitative than ... other settler regimes,
because [it] rob[s] the native popula-
tion of its most important economic re-
sources — land, water, and labor — as well
as the internal capacity and potential for
developing those resources” Indeed, “the
government of Israel has structurally and
institutionally dismantled the Palestinian
economy as well as undermined the fab-
ric of Palestinian society and the expres-
sion of cultural and political identity. The
economy is but one (critical) reflection of
this phenomenon” (The Gaza Strip: The
Political Economy of De-Development,
Washington, D.C., 2001.)

Two additional critical reflections of
this phenomenon are the recent sharp
rise in food insecurity and a long-term
threat to Palestinians’ mental health and
children’s development. (NB: Herein,
“Palestinian’, “Palestinians’, etc., refer to
the Palestinians living in the Occupied
Territories, not to those living in Israel or
in the Palestinian diasporas.)

The World Food Programme (WFP)
reported in January 2007 that 34 per cent
of Palestinian households are food se-

cure, 20 per cent are marginally secure,
12 per cent are vulnerable to food inse-
curity, and 34 per cent are food insecure.
The U.N. Refugee World Administration
(UNWRA) reports that as of November
2006, 40.2 per cent of Palestinian house-
holds lived in “deep poverty” (daily per
capita consumption of less than $2.10); in
Gaza the figure is 79.8 per cent. The first
half of 2006 saw a 38.3 per cent increase
in the number of Palestinian households
in deep poverty.

While in 2003 food security
“remain[ed] poor and food insecurity
[was] a real or constant threat for seven
out of 10 Palestinians,” since “2006, the
political and economic situation in the
WBGS [West Bank and Gaza Strip] has
deteriorated even further” In 2004, the
World Bank “estimate[d] that per capita
food consumption declined some 25 per
cent in real terms compared to 1999 The
decline in food consumption continued,
with a further decline of 8 per cent in the
first half of 2006 alone.

The consequences have been severe
and will likely have long-term effects on
Palestinian children’s development. In
2004, wasting reached 1.9 per cent; stunt-
ing 9.9 per cent; and vitamin A deficiency
in children 12-59 months old reached 22
per cent; 50.5 per cent of West Bank chil-
dren under 24 months and 71.9 per cent
of Gazan children 9-12 months old are
anemic. UNICEF reports that “one in ten
children is stunted, one in two is anemic,
and 75 per cent of children under the age
of five suffer from vitamin A deficiency;
... low birthweight rates are as high as 8.2
per cent..”

SIDHWA CONTINUED ON PAGE 2
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The observed vitamin A deficiency and
anemia “are considered by WHO interna-
tional standards as a severe public health
situation...” Furthermore, “albeit slowly,
chronic malnutrition is on a steadily ris-
ing trend; and micro-nutrient deficien-
cies are of concern..” The observed rise
in malnutrition status is due to decreased
food consumption and decreased quality
of consumed food over at least the past
eight years.

Palestinian food insecurity is highly
correlated with the long-term intensity of
Israel’s closure regime, the extent of land
confiscation, the attendant destruction of
assets and infrastructure, and loss of in-
come. Closure and physical destruction
of Palestinian economic infrastructure
are both core policies of the occupation
and lead directly to de-development.

The World Bank reports that as of
December 2002, Palestinian gross nation-
al income (GNI) losses “reached some
U.S.$5.2 billion in 27 months — when
one considers that GNI was estimated at
U.S.$5.4 billion in 1999, the opportunity
cost of the crisis represents almost one
entire year of Palestinian wealth creation.
Cumulated raw physical damage [from
September 2000 to December 2002] has
jumped in the last year to some U.S.$930
million, and lost investment to U.S.$3.2
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billion” The U.N. Conference on Trade
and Development (UNCTAD) reports
that the “post-Oslo investment surge ...
was followed by extraordinary Israeli re-
strictive measures and destruction and
losses of up to one-third of the existing
physical capital and productive capac-
ity” of the Occupied Territories. Real per
capita GDP declined 10 per cent further
in the first half of 2006 alone.

The WEP lists nine major risk factors
predisposing Palestinian households to
food insecurity; all but the ninth are due
to Israeli occupation policies. They note
further that “increased mobility restric-
tions, continued building of the Barrier,
and the ... boycott of the PA have all put
increased negative pressure on the fac-
tors that influence food security...” A
joint European Union and U.N. Food
and Agriculture Organization report lists
eight reasons for the increasing cost of
food; all but the eighth are due to Israeli
occupation policies.

The U.N. Office for the Coordination
of Humanitarian Affairs (OCHA) reports
closure and fragmentation by Israeli
settlements “is at the root of the West
Bank’s declining economy.... Unless the
problems caused by the existence and ex-
pansion of the settlements are addressed,
the dismal humanitarian outlook for
Palestinians will intensify.” Several World
Bank reports affirm this judgment.

Roy describes the core policies of de-
development as “measures designed...
[to] fragment Palestinian society... to
render it unviable... include: ...the intro-
duction of advanced agricultural technol-
ogies concomitant with the steady confis-
cation of land and water; the introduction
of refugee rehousing programs together
with the establishment of Jewish settle-
ments on Arab land; improved access
to employment in the Israeli economy
in conjunction with prohibitions on the
development of the domestic Palestinian
economy (e.g., restricted access to inter-
national markets, control over all forms
of indigenous production and over the
flow of information, and consistently
low levels of government investment in
key economic sectors)..” Following the
Palestinian legislative elections of January
2006, Israeli prime ministerial advi-
sor Dov Weisglass bluntly summarized
Israeli policy toward the Palestinians:
“It’s like an appointment with a dietician.
The Palestinians will get a lot thinner, but
won't die” (Haaretz, Feb. 19, 2006.)

Mental Health

Garbarino and Kostelny note that
while “single incidents or brief periods of
intense stress tend to have limited effects
on children, repeated and chronic stress-
es may lead to anger, despair and severe
psychic numbing, which in turn result in
major personality changes. Such chronic
trauma, or ‘continuous traumatic stress
syndrome, and its resulting psychologi-
cal consequences are a major concern
... going beyond PTSD [post-traumatic
stress disorder] to a broader range of de-
velopmental and behavioral issues”

The level of conflict and violence in the
Occupied Territories since the occupa-
tion began in 1967 has been and remains
extraordinarily high. In 1979, “85 per cent
of Palestinian children reported having
witnessed a violent event related to occu-
pation and resistance, and 39 per cent had
lost a family member to ongoing conflict
with the Israelis” In the first two years
of the first Intifada, Israeli forces injured
“between 50,000 and 63,000 Palestinian
children and youth... in shootings, beat-
ings, and tear-gassing,... about 7 per
cent of the total child/youth population”
(Child Development, 1996, Issue 67.)
Note that the first Intifada continued for
another four years. Save the Children re-
ports, “Some two-thirds of children living
in the West Bank and Gaza do not have
safe areas for entertainment, socializing
and playing sports”

In the first two years of the second
Intifada, the IDF inflicted $930 million in
“raw physical damage” on the Occupied
Territories; UNCTAD estimates that up
to one-third of Palestinian infrastructure
has been physically destroyed by Israeli
military force since September 2000.
According to B'tselem and Human Rights
Watch, Israeli forces demolished at least
8,772 Palestinian homes from 1987 to
2006. Amnesty International reports
IDF bulldozers uprooted and destroyed
“hundreds of thousands of olive, citrus,
almond, date and other trees” between
September 2000 and May 2004 alone;
these orchards “constituted a source, and
in many cases the only source, of liveli-
hood for hundreds of thousands of peo-
ple”

The Palestinian Central Bureau of
Statistics reports 31,426 occupation-re-
lated injuries since September 2000.
According to UNICEF, “Nearly half of
all students have seen their schools be-



sieged by [Israeli] troops, and more than
10 per cent have witnessed the killing of
a teacher...” OCHA reports 109 weekly
search raids and 101 weekly arrests on
average by Israeli forces between August
2006 and July 2007. The Israeli media
report that “in the first few days of the
[second] Intifada, the IDF fired about
700,000 bullets and other projectiles in
Judea and Samaria [the West Bank] and
about 300,000 in Gaza” (Maariv, Sept. 6,
2002.) The total population of the West
Bank and Gaza is under four million.

While it is difficult to quantify levels
of violence, occupation-related violence
is clearly part of most Palestinians’ daily
lives. As importantly, this has been the
case for decades; thus, if occupation-re-
lated violence affects Palestinians’ mental
health, those effects may now be multi-
generational in scope. The extreme level
of violence and its extended duration are
both extensions of a de-development pol-
icy designed to “undermine the fabric of
Palestinian society and the expression of
cultural and political identity”

That political violence adversely af-
fects the mental health of victims is well
established. Occupation-related violence
affects Palestinians’ mental health, es-
pecially that of children. Baker reported
in 1990 that 46.7 per cent of Palestinian
children are “terrified of Israeli soldiers”
(who are omnipresent throughout the
West Bank); 27.8 per cent “fear leaving
the house”; only 55 per cent “are seen as
obeying their parents on a regular basis”;
45.1 per cent regularly fight with other
children; 29.5 per cent regularly disturb
others; 11.3 per cent exhibit signs of de-
pression; 30.2 per cent have difficulty fall-
ing asleep; 33.4 per cent awake more than
once per night; 32.9 per cent have regular
nightmares. Most of these markers are
considerably worse than for Palestinian
children not exposed to occupation-
related violence. (American Journal of
Orthopsychiatry, 1990; 60(4).)

In 2002, Thabet et al reported the
prevalence of PTSD among children in
the Occupied Territories “was similar to
[that] reported in war-affected children
in Iraqi Kurdistan,... displaced Iranian
children ... and displaced children in
Croatia...” In 2003, Qouta et al reported
that 54 per cent of children whose homes
were destroyed by Israeli bombard-
ment several months prior to evaluation
suffered from severe PTSD, and a fur-
ther one-third suffered from moderate

PTSD. The prevalence of PTSD “corre-
sponds with the levels of PTSD among
Cambodian ... refugee children fleeing
atrocities” in the mid-1980s. (European
Child & Adolescent Psychiatry, 2003;
12(6).)

The World Bank reported in October
2004 that “the protracted conflict is tak-
ing a heavy toll on the mental health of
children and youth. Continued violence
has increased levels of psychological
trauma and stress among children and
young people. Almost one-half (48 per
cent) of children report having person-
ally experienced conflict-related violence
or witnessed violence affecting an im-
mediate family member. Around 40 per
cent of parents report intifada-related
psychological problems among children

“Nearly half of all stu-
dents have seen their
schools besieged by
[Israeli] troops, and
more than 10 per cent
have witnessed the
killing of a teacher....”

(aggressive behavior, nightmares, etc.)...
Schoolteachers and parents also report
diminished attention spans and diffi-
culty in concentrating among school-age
children” UNICEF reports children “in
nearly a third of all families experience
anxiety, phobia or depression”

Beyond children, occupation-related
violence affects the older youth and adult
populations as well. Baker reports “so
per cent of males who were injured in the
[first] Intifada met full criteria for PTSD
diagnosis.” (Clinical Psychology Review,
19(8).)

Torture as a form of political violence
has especially severe consequences for
mental health. Studies report half of tor-
ture victims have been found to develop
PTSD. A study of Palestinian prisoners
by El Sarraj et al reported 40 per cent of
torture victims reported seven or more
PTSD symptoms; only 5 per cent re-
ported zero PTSD symptoms. “Severity
of reported torture experiences strongly
predicted subsequent PTSD symptoms,
manifesting itself in the form of intru-
sive reexperiencing, withdrawal and
numbness, and hyperarousal” (Journal of
Traumatic Stress, 9(3).)

“From 1967, Amnesty International
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reports, “the Israeli security services have
routinely tortured Palestinian political
suspects in the Occupied Territories.”
Incidences of ill-treatment and torture
waxed and waned until the outbreak
of the first Intifada in 1987, after which
human rights organizations registered
a sharp increase in Israeli use of torture
against detained Palestinians.

In 1994, Human Rights Watch re-
ported that nearly all Palestinians un-
dergoing interrogation” are “tortured or
severely ill-treated” Thus, “the number
of Palestinians tortured or severely ill-
treated while under interrogation during
the [first] Intifada is in the tens of thou-
sands — a number that becomes espe-
cially significant when it is remembered
that the universe of adult and adolescent
male Palestinians in the West Bank and
Gaza Strip is under three-quarters of one
million” Mark Tessler reports that “ar-
rests and imprisonments associated with
the [first] Intifada totaled about 50,000”
by December 1989; the Intifada contin-
ued until 1993. (A History of the Israeli-
Palestinian Conflict, Bloomington: 1994.)

Incidence of torture decreased after
1993 such that “in September 2001” the
Public Committee Against Torture in
Israel (PCATI) “estimated that [each
month] the total number of detainees
being subjected to torture and other
ill-treatment reached ‘only’ dozens.”
However, after the outbreak of the sec-
ond Intifada in late September 2001,
PCATI estimated that “each month,
hundreds of Palestinians have been sub-
jected to one degree or another of tor-
ture or other cruel, inhuman or degrad-
ing treatment..”; indeed, the number of
Palestinian detainees “against whom no
method of ill-treatment whatsoever was
used is negligible” PCATI estimates “over
28,000 Palestinians were arrested be-
tween” September 2000 and April 2003
alone. The Palestinian human rights or-
ganization al-Addameer estimates at
least 650,000 Palestinians (mostly male)
have been imprisoned by Israeli forces at
least once in their lives.

According to Baker, in 1990 “more than
three-fourths (77 per cent) of ... released
[Palestinian] prisoners reported intrusive
memories, and nearly one-half (47 per
cent) were plagued with repeated night-
mares associated with ... torture” These
findings were largely confirmed by El
Sarraj et al in 1996. The trends described
have most likely continued or accelerated
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with continued torture and ill-treatment
of Palestinians in Israeli prisons since the
outbreak of the second Intifada.

The long-term psychological effects
of torture go beyond PTSD. In a study of
Latin American torture victims who left
their countries and successfully resettled
in the United States (likely the best-case
scenario for psychological and physical
recovery), “the physical symptoms of tor-
ture tended to decrease or become less
troublesome over time, [but] the psycho-
logical symptoms persisted and caused
great distress in most of the study par-
ticipants years after the episode of tor-
ture.... Most participants reported suf-
fering from anxiety. Many had recurrent
nightmares about their torture or were
reminded of it by ordinary stimuli. Many
experienced a diminished responsive-
ness to the external world” Sixty-two per
cent had difficulty sleeping; 59 per cent
reported a decreased ability to concen-
trate and remember; 43 per cent had dif-
ficulty relaxing and were easily fatigued;
41 per cent reported intrusive recollec-
tions of torture and phobias; and 38 per
cent reported constant anxiety and an
inability to trust others. A similar study
of torture victims resettled in Canada re-
ported worse outcomes, perhaps because
the sample had experienced generally
higher levels of abuse. (Allodi, et al, in
The Breaking of Bodies and Minds, New
York: 1985.)

According to human rights and media
reports, the methods of physical and
psychological torture and ill-treatment
used against victims in the two resettle-
ment studies and used by Israeli forces
against Palestinians are nearly identical.
Given that torture and ill-treatment of
Palestinians has been “routine” for the
past forty years, and given the very large
(if uncertain) percentage of the male
Palestinian population tortured or ill-
treated, it is likely that the psychological
symptoms of torture go beyond indi-
vidual mental health concerns and have
reached the level of a public health crisis.

Conclusions and prospects

The occupation of the West Bank,
Gaza Strip and East Jerusalem threat-
ens the mental health of all Palestinians,
but most especially the generation of
Palestinian children who continue to be
exposed to the “repeated and chronic
stresses” of occupation-related violence.
So long as occupation-related violence
continues at its current scale or, as ap-
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pears increasingly likely, if it returns to
the far worse levels of 2000-2003, the
outlook for mental health recovery will
remain poor.

The dramatic decrease in food security
in the Occupied Territories is the result
of ongoing Israeli occupation policies de-
signed to “structurally and institutionally
dismantle the Palestinian economy...”
Palestinian food insecurity is directly at-
tributable to the settlements’ fragmen-
tation of the Occupied Territories into
separate geographic and economic spac-
es, “the root of the West Bank’s declining

Given the very large (if
uncertain) percentage
of the male Palestinian
population tortured or
ill-treated, it is likely
that the psychologi-
cal symptoms of tor-
ture go beyond indi-
vidual mental health
concerns and have
reached the level of
a public health crisis.

economy”’

Short of an end to the occupation, food
security issues can perhaps be addressed
with food aid from the international
community, but this will require Israeli
guarantees of cooperation on movement
of food aid, especially into and out of
Gaza, as well as sustained international
financial and political support for such
aid. Israel’s recent designation of Gaza
as a “hostile entity” and U.S. Secretary of
State Rice’s agreement with the declara-
tion do not indicate that either interna-
tional support or Israeli assistance will be
forthcoming. Israel’s subsequent declara-
tion of intent to cut fuel and electricity
supplies to Gaza could portend a human-
itarian disaster in the true sense of the
term, creating a pocket of sub-Saharan
Africa-level poverty and starvation in the
Middle East.

Save the Children, an NGO, has insti-
tuted a “Classroom-Based Intervention”
(CBI) to address occupation-related psy-
chological problems among Palestinian

children. The conclusions of the pilot
CBI study were limited but positive:
“CBI played an important role in main-
taining coping strengths and resiliency
among these children. It is crucial to
note that these important gains occurred
in the most extreme of environments
for children: i.e., while the conflict situ-
ation is continuing” However, given the
extremely high prevalence of PTSD
symptoms and likely mental health and
developmental problems in Occupied
Territories, and given the ongoing expo-
sure of Palestinians to the events precipi-
tating those problems, such an interven-
tion-based program would need to be
truly massive and long term and would
require enormous financial support from
the international community and the full
support of the Israeli government. Given
long-term American support for Israel’s
occupation of the Occupied Territories
and de-development of Palestinian so-
ciety, the prospects for such support are
dim. It is, thus, unlikely that CBI or simi-
lar programs will have a decisive impact
on the prevalence of mental health prob-
lems and the overall risk to normal devel-
opment of Palestinian children absent an
end to the occupation itself.

Dr. Derek Summerfield notes that a
“venerable body of literature has shown
that uprooted peoples do well or not as
a function of their capacity to rebuild
social networks and a sense of commu-
nity” (Lancet, 1997; 349.) If so, then sus-
tainable, self-sufficient food security and
improved mental health outcomes in the
Occupied Territories can only grow out
of Palestinian economic and political
stability and recovery, both of which are
likely impossible under continued Israeli
occupation and de-development. CP
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For a complete list of references for this
article, please contact him at sidhwa@
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“As a lawyer, you are a cow. They treat us like they are trying
to milk us. They squeeze everything from us: our dignity, our
time — everything.”Jamil Firhan

give these papers to prison guards.

+ Lawyers from the West Bank and Gaza
can neither represent clients in Israeli
civil courts nor appeal military court de-
cisions to the Israeli High Court. Lawyers
with Israeli citizenship who are licensed
by the Israeli Bar Association cannot
open offices in the West Bank or travel
legally to most cities in the West Bank.

Because it is so difficult for lawyers to

visit prisons, the majority of client in-
terviews are conducted at the military
courts in the minutes before a prisoner’s
hearing begins.
« Lawyers must arrive at the military
courts at 9:30 a.m. and may wait for
hours for their sessions to begin, as mili-
tary court proceedings are unscheduled.
All court proceedings are conducted
in Hebrew; all court documents and
military orders are provided in Hebrew
without translation. Most military court
prosecutors have no experience in a civil
court system.

The military is not required to publish
the decisions of military judges. In ad-
ministrative detention hearings, military
judges are not required to justify their
decisions beyond stating that their ap-
proval of a detention order was based on
“secret evidence”

» Under current military orders in the
West Bank, the following activities are
defined as threats to the security of Israel:
putting up political posters, writing po-
litical slogans, participating in demon-
strations, and belonging to any political
party.

F ok Gk

Palestinians from the Occupied
Territories have no formal citizenship.
West Bank and Gaza residency cards give
Palestinians the right to reside in par-
ticular cities or towns in the West Bank
or Gaza. Palestinians with Jerusalem IDs
have residency cards that grant them the
right to live in Jerusalem. Palestinians
with Israeli citizenship live within the
borders of Israel.

Three types of courts may have juris-
diction over Palestinians:

1. Palestinian civil courts: Palestinians
with West Bank or Gaza residency who
are accused of violating Palestinian law

are tried in the courts of the Palestinian
Authority. The experiences of lawyers in
these courts are not covered by this re-
port.

2. Military courts: Since 1967,
Palestinians with West Bank and Gaza
residency who are accused of threatening
the security of Israel are tried in courts
set up by the Israeli military. Under the
military orders in effect in the West
Bank, activities such as attending a dem-
onstration or putting up a political poster
are defined as threatening the security
of Israel. The two military courts, Ofer
and Salem, are located on Israeli military
bases.

3. Israeli civil courts: These have juris-
diction over Palestinians who are Israeli
citizens. The jurisdiction of the Israeli
civil courts also extends to Palestinians
with West Bank residency who are ac-
cused of any criminal offense, including
conducting activities within Israel that
constitute a security threat. The Israeli
parliament has passed a set of laws that
diminish due process protection under
Israeli civil law afforded to defendants ac-
cused of being security threats.

Lawyers who defend Palestinians
must contend with inequalities arising
from two systems of law in Israel and the
Occupied Territories. Israeli civil law of-
fers greater procedural protection for
defendants, but Palestinians with West
Bank residency generally do not fall
under the jurisdiction of this law. The
inequity of this system is most striking
when two people who are involved in the
same activity are tried under different
court systems.

Israeli citizenship does not guarantee
that a defendant will be within the juris-
diction of the Israeli civil courts. Israeli
courts have ruled that both Palestinians
with Jerusalem IDs and Palestinians with
Israeli citizenship can be tried in military
courts.

Administrative detention

Administrative detention is a pro-
cedure that allows the military to hold
prisoners indefinitely on secret evidence
without charging them or allowing them

to stand trial. Both Palestinians with
West Bank residency and Israeli citizens
can be held as administrative detainees.
According to military orders in the West
Bank and Israeli law, the military com-
mander of the West Bank can order that
a prisoner be held for six months without
being charged. The six-month detentions
can be renewed indefinitely, so long as
the military court holds periodic hear-
ings to extend the detention order. The
judge, prosecution and Israeli Security
Agency (ISA) have access to the charges
and evidence. The military prosecutor
has discretion to withhold this informa-
tion from the detainee and his lawyer.

It is possible for administrative de-
tention to be combined with regular
proceedings in the military courts. For
example, a prisoner may be placed in
administrative detention for several
months, then charged by the military tri-
bunal. The prisoner will then stand trial
while the detention order against him
remains in effect. Alternately, a prisoner
could be tried and convicted by a military
tribunal, complete his sentence, and then
be placed under administrative deten-
tion.

As demoralizing as it is for lawyers
to defend Palestinians in the military
courts, lawyers who defend administra-
tive detainees face the even greater chal-
lenges of secret evidence, vague charges
and indeterminate detentions. The frus-
tration of this work takes its toll on law-
yers, and many reported that they have
simply stopped accepting administrative
detainee cases.

Types of Lawyers

A lawyer’s citizenship or residency
status dictates his ability to represent
Palestinian clients.

Palestinians with West Bank residency
are limited to working in the military
courts because they cannot represent cli-
ents in Israeli civil courts or in the Israeli
High Court. They are allowed to work in
the military courts of Ofer and Salem,
but travel restrictions still make their
work difficult because they cannot enter
Israel to visit their clients in prisons and
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interrogation centers.

Within the West Bank, the travel re-
strictions that make movement diffi-
cult for all Palestinians pose special ob-
stacles for lawyers. Although in theory
Palestinians with Gaza residency can
represent clients in the military courts, in
practice it is not possible for them to do
so because they must apply to the Israeli
authorities for permission to travel to the
military courts. Given the current travel
restrictions for Palestinians in Gaza, per-
mission is almost certain to be denied.

Lawyers with Jerusalem IDs may take
the same test administered by the Israeli
Bar Association for foreign-trained law-
yers in order to be licensed to represent
clients in the Israeli civil courts.

In addition to working in the Israeli
civil courts, lawyers with Israeli citizen-
ship can also represent clients in the
military courts. Lawyers with Israeli citi-
zenship cannot, however, enter Gaza or
regions classified “Area A” in the West
Bank. These regions include most cities,
so Israeli citizens cannot enter much of
the West Bank to interview clients, their
families and witnesses.

After detention

In contravention of Article 27 of the
Fourth Geneva Convention, which pro-
hibits the transfer of prisoners from occu-
pied territories, the Israeli military moves
Palestinian prisoners from the West Bank
to facilities inside Israel. Detention cen-
ters are located inside the West Bank, ei-
ther on military bases or on settlements.
Prisoners are interrogated at centers in-
side Israel. The ISA runs the four official
interrogation centers.The Israeli High
Court also confirmed in 2002 that there
is a secret detention and interrogation fa-
cility in an unknown location. It is known
only by its military code name “Facility
1391". All Israeli prisons are located inside
Israel.

After the initial period of detainment,
detainees from the West Bank are usu-
ally moved inside Israel to interrogation
centers, where lawyers with West Bank
residency are effectively barred from vis-
iting them. These detainees can be held
without judicial order for eight days; de-
tentions can be extended for up to 188
days. Detainees may be barred access to
a lawyer for up to 9o days. It is the norm
for prisoners to be denied access to tele-
phones throughout their interrogation
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and subsequent detention.

After being interrogated, a detainee
can either be released, formally charged,
or placed under administrative detention.
If he is charged, the detainee is trans-
ferred to an Israeli prison to await trial
(it is rare for Palestinian prisoners to be
released on bail). If he is placed under ad-
ministrative detention, he is transferred
to an Israeli prison for up to six months
but can be held indefinitely, as there is no
limit to the number of times a detention
order may be renewed.

Lawyers wishing to visit their clients
face a myriad of obstacles. The restric-
tions on locating prisoners, getting per-
mission to enter prisons, and conducting
confidential client interviews in prison

“l am surprised that
anyone can work as a
lawyer for administra-
tive detainees with-
out dying of stroke”,
Khaled al-Araj.

are so onerous that most lawyers said that
they have given up on prison visits and
simply interview their clients at court in
the five or ten minutes before the hearing
begins.

Scheduling is a perennial problem for
lawyers in the military courts. Lawyers
must report to Salem or Ofer by 9:30
a.m., but there is no set schedule for
hearings. As a result, lawyers frequently
are forced to spend an entire day waiting
for their clients’ sessions. A fifteen-min-
ute hearing can cost a lawyer an entire
day of waiting. Lawyers reported occa-
sionally being kept waiting until 7 p.m.
for their sessions to begin.

Entering the court

Lawyers with West Bank residency
are not allowed to drive to the military
courts. When lawyers arrive at the facili-
ty, they have to wait for soldiers to unlock
the gates for them. Depending on the sol-
diers for access to the court can result in
serious problems for some lawyers.

While all lawyers have to overcome
significant logistical obstacles in order
to represent their clients, lawyers with

Gaza residency are even more restricted
in their access to courts and prisons. The
situation has changed significantly since
the Israeli forces withdrew from the Gaza
Strip in August 2005.

The military court of Erez was closed
down when Israeli troops withdrew from
Gaza. Lawyers from Gaza are now pre-
vented from appearing in any military
court or entering any Israeli prison.

Palestinians arrested in Gaza are usu-
ally held in Askalan/Shikma (the Hebrew
and Arab place names) prison and tried
or given detention hearings at the B'ir
Sab’a/Beersheba courthouse (both facili-
ties are inside Israel). If Palestinian de-
tainees wish to be represented in court,
they must hire a lawyer with Israeli citi-
zenship. Lawyers from Gaza are reduced
to playing the role of messengers be-
tween the families of prisoners and law-
yers inside Israel. Because Palestinians
cannot leave Gaza and people with Israeli
citizenship cannot enter, it is common
for lawyers who work together across the
border to know each other only through
telephone conversations.

Private lawyers tend not to be inter-
ested in working in this limited capacity,
so since withdrawal the only lawyers who
are involved with prisoners in the mili-
tary courts are those who work with non-
governmental organizations.

Language Difficulties

Language is a fundamental problem
in the military courts. All proceedings in
both Israeli civil courts and the military
courts are conducted in Hebrew. While
this does not pose a problem for Jewish
Israelis or for Palestinians with Israeli cit-
izenship (who tend to be bilingual), it can
be a serious obstacle for lawyers from the
West Bank. West Bank lawyers reported
that their Hebrew was good enough to
handle most of the court proceedings
without a translator, but many of them
had to pick up Hebrew on the job.

In the military courts, a soldier
translates the proceedings into Arabic.
Lawyers differed in the degree to which
they trusted the official court translators,
but they generally agreed that the quality
of the translation is uneven.

According to Israeli law, a prisoner
must be interrogated in his native lan-
guage and his statement is to be written
in that language. In practice, however,
the prisoner’s confession or statement is



NOVEMBER 1-15, 2007

“I'm against the military courts. Let the occupiers do this job for
themselves. Why should lawyers go there and try to do things

(4

when we know at the beginning what the output is?”, Sahar Francis

frequently written in Hebrew by a police-
man, and the prisoner signs a statement
he cannot understand.

Charges

The military orders governing the West
Bank criminalize political activities that
form the basis of civil society. Putting
up political posters, writing political slo-
gans on a wall, belonging to any political
party or certain organizations listed in
military orders, displaying a Palestinian
flag or other political symbol, and attend-
ing a demonstration are all prosecuted
as crimes that endanger the security of
Israel.

The offense of “threatening the secu-
rity of the state” is an umbrella charge
that can include socializing with an indi-
vidual who has been classified as a secu-
rity threat.

Lawyers representing administrative
detainees must contend with impossibly
vague charges. Administrative detainees
are usually charged with something as
broad as “being a threat to the security of
the area’, but the area and the nature of
the threat are left undefined.

When a prisoner is held in administra-
tive detention, the court can order that
the evidence against him be kept confi-
dential. This procedure is used widely,
forcing the lawyer to argue that her client
is not a threat without knowing why he
was detained in the first place.

In the majority of military tribunals,
the evidence consists only of statements
made by the defendant or other prison-
ers. If a defendant alleges that he was tor-
tured when giving the statement, he can
challenge its validity in a hearing known
as a “trial within a trial”. In practice, it is
highly unusual for a military judge to dis-
miss evidence on these grounds. Lawyers
who do persist in making these claims
concede that they do so with little hope
that their efforts will achieve anything.

Witnesses

The military prosecutor is usually the
only source of information about the evi-
dence in administrative detention cases,

but the defense lawyer cannot cross-ex-
amine the prosecutor as a witness.

It is rare for the defense to bring its
own witnesses in administrative deten-
tion hearings, in part because witnesses
can only testify as to the defendant’s
family life and moral character, since
the charges against him are unknown.
Lawyers reported that the court is unlike-
ly to find this type of testimony convinc-
ing. If defense lawyers wish to bring wit-
nesses in regular military tribunals, they
must first apply for travel permits from
the military in order for the witnesses to
have permission to enter the court.

Records of Decisions

While military orders must at least
be published in civil administration of-
fices, the military court is not required to
publish the decisions of trial judges. Until
recently, the court provided its rulings to
four defense attorneys, who in turn made
the rulings available to other lawyers. The
military now publishes some decisions in
a book and on CD-ROM, but this com-
pilation is not comprehensive and is not
distributed widely. Like all other writ-
ten material produced by the courts, the
military’s compilation of orders and de-
cisions is available only in Hebrew, even
though Arabic is an official language in
Israel.

Plea Bargains

Ninety-eight percent of the cases in
the military courts in 2005 were settled
with plea bargains. Although lawyers said
they were strongly opposed ideologically
to the notion of settling for plea bargains
rather than insisting on a full trial, they
conceded that there are some cases in the
military courts in which a plea bargain is
unavoidable. If the defendant has con-
fessed, for example, and the prosecution
has constructed a series of statements
from other prisoners supporting the de-
fendant’s confession, then a plea bargain
may be his best option.

Unlike the Israeli civil courts, in which

a trial must be completed within nine
months, the military court may take two
years to complete a trial. Prisoners who
maintain their innocence may still choose
to accept plea bargains because they have
no faith in the military court to weigh
the evidence against them fairly. In addi-
tion, prisoners may accept plea bargains
because appearing for multiple hearings
can be a difficult physical ordeal. Because
prisoners may have to submit to repeated
strip searches and wait for long periods
of time, it can take twenty hours to be
transported from the prison to the court-
house.

Some lawyers reported that they agree
to plea bargains in certain cases because
they are afraid that if they insist on a full
trial, the judge will retaliate by imposing
a higher sentence on their client.

Appeals

When lawyers appeal the decisions of
military judges at Ofer and Salem, the
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standard of review requires them to prove
a mistake of law in the original ruling or
to demonstrate that the military court’s
sentence was unreasonable. In practice,
this is a difficult standard for defense at-
torneys to meet. There is no right of ap-
peal from decisions of the military court
of appeals. The decisions of the military
appeals court can, in rare cases, be ap-
pealed to the Israeli High Court.

The Israeli High Court has ruled that
it has the discretion in its capacity as the
High Court of Justice to consider cases
involving the extension of administra-
tive detention orders and orders barring
access to lawyers. In these appeals, the
lawyer asks a panel of High Court judges
to review the secret material against the
detainee and to assess the lower court’s
assertion that he constitutes a security
risk. The High Court judges weigh the se-
cret evidence in a closed session with the
prosecutor.

The High Court has ruled that a pris-
oner may be barred access to a lawyer if
this measure is “absolutely necessary” for
the good of the investigation or to pro-
tect security. Because the success rate of
appeals to the Military Court of Appeals
and security cases brought to the High

Court is so low, lawyers are reluctant to
encourage clients to appeal their cases.

Boycott?

Some lawyers we interviewed argue
that a general boycott of the military
courts would be better in the long term
for Palestinian prisoners. At the same
time, they felt that if a boycott is to be ef-

“They deal with
almost every
Palestinian as
a ticking bomb
case.’

fective, it must be organized by the pris-
oners. There is currently no movement
to organize a boycott. Rather, prisoners
ask lawyers to provide them with legal
representation, so lawyers feel obligated
to do what they can to help. Lawyers find
themselves in the unenviable situation of
doing the best they can for individual cli-

ents, even though they feel that by doing
so, they give legitimacy to a system they
know is unjust. CP

This report, completed in January,
2007, is based on interviews with four-
teen lawyers who represent Palestinians
(five Palestinians with West Bank resi-
dency, one Palestinian with Gaza resi-
dency, five Israelis, and three Palestinians
with Israeli citizenship). The lawyers are
all defense attorneys. Some are in pri-
vate practice and some work with Israeli,
Palestinian or international NGOs. The
interviews were conducted from May-
July 2006 in the West Bank and Israel.
This report also includes information
from an interview on Ofer military base
with Col. Shaul Gordon, president of the
military court of appeals.

Nancy Glass and Reem Salahi are study-
ing law at Stanford and Boalt, respective-
ly. This account is based on a report they
wrote during a summer 2006 internship
with Addameer, a legal services organiza-
tion in Ramallah. For a copy of the full re-
port, contact Nancy at nglass@stanford.
edu.
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